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Foreword

In accordance with section 1206 of Title 5, United States Code (U.S.C.), the U.S. Merit Systems
Protection Board (MSPBYbmitghis Annual Bport onits significant actiormkring fiscal year
(FY) 208.

We invite customers asthkeholdet® sendc o mment s t o | mpeporgtee MSPB3& a

DeeAnn Batten, Ph.D.

Performance Improvement Officer
U.S. Merit Systems Protection Board
1615 M Street, NW

Washington, DC 20419

Email:mspb@mspb.gofto the attention of the P10O)
Toll Free1-8062098960
Fax:2026537130

| nf or mati on a b8program\p&dmBrtices reskltg (aréqlired under the

Government Performance and Results Act Modernizatiari 2210 (GPRAMA)is available in

the Annual Performance Report and Annual Performance PlaAR&RROr FY 208-2Q20.

Financial accountability and auditmfart i on i s i ncluded in MSPBds A
for FY 2018 MSPB annual eports, AFRs, ARRPPs, and Strategic Plans are paste¢de

Agency Plans and Repgége oMSPB s ve gvbywe. mspb.ggwhen they are released.

Go towww.mspb.gov¥ o | ear n mor e aboutMSWBBRBIGTaHionwror k, si g
studies listserwvst follow us onTwitter @QUSMSPB
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U.S.MERIT SYSTEMSPROTECTION BOARD
FISCAL YEAR 2018 ANNUAL REPORT

MESSAGE FROM THE VICE CHAIRMAN

| am pleased to subrtiiie U.S. Merit Systems Protection BdiSIPB®) &Annual Report for 2@&1

This has been a timemblongeduncertainty for MSPB, but also of continued success. For the first
time in its history, MSPB was without a quorum for the entakyfesaM™MSPB was unable to release
decisions in petition for review (PFR) and other cases at headquarters (HQ),puuitsislh meerit
systems studies, and promulgatestantiveegulations in response to Congressional ch&vges.

so, MSPB tsaconinued to receive appeals at HQ dradt decisions on PFRs and otHEr cases

that willawaitreview and votinlgy new membenshen a quorum is restorédSPB alsbas

continued tadjudicate appeals and issue initial decisions in the regional and field offices, conduct
merit systems studies research, and carry out its other administrative and support functions.

The President nominated three individuals to serve as Chairman, Vice Chairman, and Board member
in the spring of 2018. A confirmation heafimghe nominees was held ity 2018 The nominees

were not confirmed by the Senate prior t@tijeurnmenof the 11% Congres<On January 16,

2019, the President resubmitted the nominations for consideration b{} enttéss.

Subsequently, the nominationtfe Vice Chairman was withdra®n. February 13, 2019, the

remaining two nominees wéaeorably vted out of committee for consideration on the floor of the
SenateMy term expires at the end of February 2019. Subsequent to that time, if there are no new
confirmed Board membeMSPB will continue operations under its continuity of operations plan
(COOP). Under the COOBe MSPBGeneral Counsel will becommén e age nchigf6s actin
executive and administrative officer.

Despite the lack of quoruMSPB issueB,469decisiongn FY 2018includings,447decisions

issued by the regional and fieliceff, 1 decisionsssued bydministrativealvjudgesand 11

determinations regardireguests for staySPB published three editions oflgsies of Merit

newsletter anfbur articlesor researchriefs.In accordancewite ct i on 120 Guteof MSPB.
this Annual Report also includes summaries of the significant actions of the Office of Personnel
Management (OPM}iven the many changes at OPM this year, that section focuses on an

overview oOPM since it was established under the Civil SReficen Act 61978

MSPB must bpreparedo face external challenges such as potential changes in law and jurisdiction
proposed and enacted by Congtésaiever,duetancer t ai nty in the Boar di
MSPBmay beaunable tdully implemenanynew responsibilitigsat could arise from such changes

MSPB&s s uc BeasdsnpasnyeaFsYieadltdt i t he dedi cati gwhoof MS
have continued to r emai toprétectche meridsystem piftles @xd age n c
promote an effective Federal workforce free pxhibited personnel practices

\j\&‘“\" A =(\>{;MM

Mark A. Robbins
ViceChairman
February 20D
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INTRODUCTION

This U.S. Merit Systems Protection Board (MSPB) Arep@itfer fiscal yearHY) 2018 includes
adjudication case processing statistics for the regional and fieldwfficesjes afourtopinions
relevant t,euM&mRB® £ swoif k MS3tadeesd activimadsummariesyofsttee ms
significant actions of P* The reporilsocontainsummaries f t h e findoiah statl§ s
outreactandeducation activitielggislative and congressional relations actatésternational
activitiesIn addition the report includes a brief reviewh&internal managemetttallengeand

external factors #haffectM S P Bvdrkto provide a context for the other information in the

report MS P B 0 s eposmaually contain HQ case processing statistics and summaries of
significant MSPB Board decisidrfss information is ngirovidedin this report becausgue to

the lack of quorum, there werehh@ decisions issuéa FY 2018.

About MSPB

MSPB was created by the C$®éarry on thedjudication functions of ti@&vil Service
CommissioffCSC)thus providingndependent review adde process to employees and agencies.
The CSRAuthorizedMSPBto develop its adjudicatory processes and procedures, issue subpoenas,
call witnesses testify at hearingand enforce compliance with final MSPB decisit3f3Balso
wasgrantedoroad authority to conduct independent, objective studiesFadbmmerit systems
andFederahuman capital management issnesddition MSPBwas given the authority and
responsibility to review and act@® M3 s r e gdudviewand epog oitaP M Significant

actions. The CSRA also codified for the first time the values BEtheraimerit systems as theerit
system principleMSP$ and delineated specific actionsaadtices as throhibited personnel
practicesRPP3$that were proscribdmkcause they were contrary to merit system ¥8ines.the
enactment of th€ESRA, Congress has given MSPB jurisdiction to hear cases and complaints filed
under a variety of other latvs.

M S P BMission and Vision
Mission
To protect the Merit System Principles and promote an effective Federal workforce
free of Prohibited Personnel Practices.
Vision
A highly qualified, diverse Federal workforce that is fairly and effectively managed,
providing excellent service to the Americapeople.

1The review of OPM significant actions conducted under 5 U.S.C. § 1206 is not, and should not be construed as, mieradvisory opi
(which is prohibited under 5 U.S.C. § 1204(h)).

2Pursuant to 5 U.S.C. § 1204(f), MSPB may, on its own motion, or atd$ieafeafher parties, review and declare invalid OPM

regulations if such regulations, or the implementation of such regulations, would require an employee to commjiexsoohiited

practice. Pursuant to 5 U.S.C. § 1206, MSPB also is resporsiblenfora | | ' y r evi ewing and reporting o
3Title 5 U.S.C. § 2301 and § 2302, respectively.

4Including the Uniformed Services Employment and Reemployment Rights Act (USERRA), 38 U.8tGeftd80/eterans

Employment Opportuty Act (VEOA), 5 U.S.C. § 3389segthe Whistleblower Protection Act (WPA), Pub. L. No120103

Stat. 16the Whistleblower Protection Enhancement Act of 2012 (WPEA), Pub. L. 1469&t® other laws listed in this and
previous Annual Reports
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Board Members

The bipartisan Board consistdloé Chairman, Vice Chairman, &aahrdMember, with no more
than two of its three members from the same political Baatyl members are appointed by the
President, confirmed by the Senate, and sgerlappig, nonrenewableygéar terms.

MARK A. ROBBINS
Vice Chairmanand acting Chairman January 201#% Present
Member, May 2012 to January 2017

Mark A. Robbins was nominated by President Barack Obama on
Decembeb, 2011 to serve as a MembehefMerit Systems Protection
Board and was confirmed by the U.S. Senate on April 26, 2012. On
Januarg3, 2017, President Donald Trump designated Mr. Rdfdens
Chairman. His term expired March 1, 201&nd he is presently serving
pursuant to a onRgaar statutory holdover periddntil a quorum is
restored or his term expir®ér. Robbins perforsthe functions vested by
Title 5 n the Office of the Chairman.

—
=
=

At the time of his nomination, Mr. Robbins was the General Counsel of the U.S. Elestizmté\ssi
Commission. He previously served as a Senior Rule of Law Advisor for the State Department in Babil
Province, l raqg, where he was awarded the U.S.
Mr. Robbins also served as Executive Director of the Waitse Privacy and Civil Liberties

Oversight Board between 2006 and 2008 and as General Counsel of the Office of Personnel
Management from 2001 to 2006. He worked in private practice as a litigation attorney in Los Angeles,
California between 1988 and@@hd in the White House Office of Presidential Personnel from

1984 to 1988. Mr. Robbins began his career as a Legislative Assistant to two Los Angeles area
Members of Congress, covering, among other things, civil service and Federal management issues.

Mr. Robbins earned both his undergraduate and law degrees from George Washington University.
Heis a member of the California and District of Columbia bars. In recognition of his extensive
professional involvement and continued leadership in public adtidnisn 2013 Mr. Robbins was
elected as a Fellow of the National Academy of Public Administration.

Currently, there are two vacBoard membepositions and the1SPBlacks a quorum which
prevents it from issuing decisions in #&RJ othecasesat HQ and issuing reports of merit systems
studieslt also prevents the Board from promulgadungstantiveegulations in response to changes
enacted by Congre$éie President nominated three individuals to serve as Ch¥icaabhairman
andBoardmenber ofMSPBIn the spring of 2018 hearing was held féreise nominees in

Juy 2018 Thenomines were not confirmed by the full Senate before the adjournment of the
118" Congres<On January 16, 2019, the President resubmitted these nominatiorsscferatiom

by the118" CongressSubsequently, the nominationhef Vice Chairmanas withdrawn. On
February 13, 2019, the remaining two nomneresfavorably voted out of committee for
consideration on the floor of the Senate

MSPB Offices and Their Functions
MSPB is headquartered in Washingta@, dhd hasixregionabffices (ROsandtwo field offices

(FOs)located throughout the United Stafes.FY 2019%the agency reques@gbfull-time
equivalents (FTEs) to conduct and support itatsigtduties
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TheBoard Membersadjudicate the cases brought to the Board. The Chairman, by statute, is the
chief executive and administrative offiCiee.Director of theEqualEmploymenOpportunity

(EEOQ) Officereports directly to the Chairmatherwse theDirectorsof the offices described
belowreport to the Chairman through taeecutive Director (ED).

TheOffice of the Administrative Law JudggALJ) adjudicates and issues initial decisions in

corrective and disciplinary action compléimttuding Hatch Act complaints) brought by the

Special Counsel, proposed agency actions against ALJs, MSPB employee appeals, and other cases
assigned by MSPIR FY 2018, e functions of this offiogere performedunder interagency

agreementsy ALJs athe Federal Trade Commission (FTC), the Coast Guard, and the

Environmental Protection Agency (EPA).

The Office of Appeals Counsetonducts legal research and prepares proposed decisions for the
Board to consider for cases in which a party files a PRRitich decision issued by an
administrativeudge AJ) and in most other cagesbedecided by the Board. The office prepares
proposed decisions on interlocutory appe&slofiliigs, makes recommendations on reopening
cases on t he nBaodproddesresearcim, polity mamoranda, andadidgal

issueso the Board.

TheOffice of the Clerk of the Boardeceives and processes cases filed at MSPB HQ, rules on

certain procedural matters, and issues Board decisions and ordersalsser¢S PB&6s publ i ¢
information center, coordinat es -liméefbimmatioor el at i o
services, and administers the Freedom of Information Act (FOIA) and Privacy Act programs. It also
cetifies officihrecords totheoursande der al admini strative agenci
records systems, website content, and the Government in the Sunshine Act program.

The Office of Equal Employment Opportunityp | ans, 1 mpl ements, and ev:
employment opportunity progranitsprocesses complaints of alleged discrimination brought by

agency employees and provides advice and assistance on affirmative employment initiatives to
MSPB6s managers and supervisors.

TheOffice of Financial and Administrative Managementadministerghe budget, accounting,

travel, time and attendance, human resaiiBgsprocurement, property management, physical

security, and general services functions of MSPB. It develops and coordinates internal management
programs, including review of agengymmn al contr ol s. 't alageocy admi ni
servicing agreements with the U.S. Department of Agria@tl8BA), National Finance Center

for payroll services, U.S. Department of the Trég®myeau oFiscal Servider accounting
services, and USDAOs Ani mal HRsediceB.l ant Heal th

TheOffice of the General Counselas legal counsel to MSPB, advises the Board and MSPB

offices on a wide range of legal matters arising freto-day operi#ons. The office represents

MSPB in litigation; coordinates the review of OPM rules and regulations; prepares proposed
decisions for the Board to enforce a final MSPB decision or order, in response to requests to review

OPM regulations, and for othergssie d cases; conducts the agency
coordinates the agencyods |l egislative policy a
drafts regulations, conducts MSPBO0s etdics pr

plans and directs audits and investigations.
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TheOffice of Information Resources Managemendlevelops, implements, and maintains
MSPB&s aut o mateclendlogpysténs to imedptthe agency manage its caseload
efficiently and carry out its adntii@Bve and research responsibilities.

TheOffice of Policy and Evaluationc ar r i es out MSPBO&6s statutory r
studies of the civil service and other Federal merit systems. Reports of these studies are sent to the
President anthe Congress and are distributed to a national audience. The office provides information
and advice to Federal agencies on issues that have been the subject of MSPB studies. The office alsc
carries out MSPBO6s st at ut mihgsigniicanpactiorss of OPM. i t y t
The office conducts special projects and program evaluations for the agemeg@otsiblor

coordinatind S P Bbérfermance planning and reporting functiegsired by GPRAMA.

TheOffice of Regional Operationsove s e e s t h aegiangbffinesapdive fiekd offices,

which receive and procéstiala ppeal s and rel ated cases. It al ¢
Appeals Program (MAP). AJs in the regional and field offices are responsible for adjudicating

assiged cases and for issuing fair-se@lsoned, and timely initial decisions.

MSPB Organizational Chart

U.S. Merit Systems Protection Board

VICE CHAIRMAN CHAIRMAN MEMBER
Executive
Director Equal
Employment
Opportunity
[ [ [ [ [ |
Administrative Clerk of the General Policy and Regional
Law Judge Appeals Counsel Board Counsel Evaluation Operations
N - ‘ - Regional Offices
Financial and Information Performance .
Administrative Resources Improvement Atlanta, Chicago
Management Management Office Dallas,
Philadelphia,
Oakland and
Washington, DC
HR Management services are provided by the U.S. Depart . .
Inspection Service (APHIS) Business Services. Field Offices
Payroll services are plFioanceQestdr. by USDAGs Nation Denverand
Accounting services are provi de @urdayof thetFiscallSeryica BEShent of New York
In FY 2018, the functions of the Administrative Law Judge (ALJ) were performed by ALJs employed by the Federal

Trade Commission (FTC), the U.S. Coast Guard, and the Environmental Protection Agency (EPA) under reimbursable

interagency agreements.
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FiscaL YEAR 20BIN REVIEW
Adjudication

Beginning on January 8, 2017, Mark A. Robinaee MSPB&s only Board mer
ChairmanSince that date, including all of FY 20SPBhaslacked a quorum of Board mengher

thus preventiny)SPB from issuing final decisions in P&ifsother cases at Hi@cluding

enforcement decisions and those requesting review of OPM regiilagicierethis Annual

Report does not contain summaries of significant decisions issued by the Board, or case processing
statistics for PFRs issuedHy.

In FY 2018, MSPB processed 5,447 cases in the regional and field offices including addendum and
stay requests. MSPB&ds AJs in the regional and
ALJs i1 ssued 11 deci si anted 1l stdy3Icqursiss butAas stated garli€@,h a i r
no decisions in PFRs or other cases were issued frofsldfthe end of FY 2018, MSPB had
approximately 1,800 PFRs pending at HQ, and had drafted decisions for Board member review and
action in over 1,500 of thesecaSds.at i st i c al i nf ormati onforthe MSPBQ
ROSFOs is provided ithe Case Processing Statistics for FY 2@2®rof this reportin

accor@ncewith the WPEAinformation abouY 2018whistleblower cases will be available in

MS P BABRAPP for FY 2012020. The APRPP is availablonMS PB&6 s websi te at
www.mspb.gav

As a service to our stakeholders, MSPB is also providing summaries of significant opinions relevant
to the Boardds wor k t hatCouwtef(Agpeals bothaiFederali n FY 20
Cirauit (CAFC) and other appellataurs. Those summaries are provided in the Significant

Opinions Issued by tl@ours sectiorof this report. The opinions cover topics such as annuity
determimtions, adverse actions, jurisdiction, untimely filing, and USERRA. Summaries of opinions

on whistleblower issues issued by the CAFC an§, theahd 9' CircuitCours are also included.

Merit Systems Studies

In FY 2018, MSPB did not publish amgorts of merit systems studias to the lack ofuprum
MS P Bthidies program released 3 editions Issites of M@otV) newsletter including an entire
issue reflecting on the civil service 40 years after passage of the CSRA. It alsticklseaset ar
briefs onsexual harassment in Beteralorkplace, improvingederahiring through better
assessmentwnyilding blocks for better performameanagemenand the role of feedback,
autonomy, and meaningfulness on employee performance beBavioraries of FY 201&M
newsletters, research and perspective bndfstherarticlesarecontainedn the Summary of Merit
Systems Studigstivity sectiorof this report.

The Significant Actions of theOffice of Personnel Management

Inaccordncewi t h st a tawndakeport MBHRE&n&in a review of OPM signifieatiobns

and an assessment of the degree to which the actions support merit and preVéim PEdwe

have chosen to mark thé"4hniversary of the CSRA witBuamary of proposed changes and
policydirections thaDPM has outlined i nc |l udi ng dpurpose) farglingpfocusp f OP M3
andactivittesMor e 1 nf or mat i on a b cignificaM cRoBDirsludectithat e w o f
sectiorof this report
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Outreach, Merit Systems Education and Ref erences to MSPBO&s Wec

MSPBG6s education and outreach efforts are des
that MSPs are applied consistently throughout the Government, reduce the likelihoodrat PPPs,
promde stronger merthasednanagement practicBdSPB outrezh alsgoromotes better

operation and understanding of the Federal merit Qjis@piinary andppeals process by sharing
information about MSPB processes and its legal precédlesftthese effortsn turn helpto

improve employee and organizatipeaformance, improve service to the American people, and

provide value to the taxpayer.

In FY 2018 MSPB staff conductd@7outreach events withvariety of customers and

stakeholder81SPB staffnadepreserdtionsat theFederal Circuit Judic@bnferenceand to the

Department oDefenseAmerican Federation of Government Emplay®esetyor Industrial
andOrganizational Psycholp@dmerican Bar AssociatighBC affiliatg WJ L A) o0 Gover nmen
Ma t t peograntand toothermanagement, union,daaffinity groups

MSPB&ds adjudication and studi ewerewiwdvkrc0O0 and ot h
timesin at least36different print and online sources including wire services, professional and trade
publicationstextbooksnewspapers, and other me8ignificant citation sources include two reports

by the Government Accountability Office (GAQ)ss and letters by selected U.S. senators and
representative® P M6 s U n |.gowwkebEitehedNatibnal Academy of Scienéagyineering

and Medicinghe National Academy of Public Administratéom the American Psychological
Associati on. More i nfor mat i o routraachoandteducaéidner enc e
activitiexan be founeh the APRAPP for FY 2012020.

I nternational Activities

During2018, MSPB hostedn official from Armenia tducatéeron the organization of the
Federal <c¢civil service, MSPBO0s structure and f
and protecting employees and agpticfrom PPR81SPB staffnembersnet withofficialsfrom

Canada&o exchangenformation about civil service issues relevant to each country

Legislative and Congressional Relationéctivity

During FY2018, MSPB staff monitored or analyzed oveill8@hatmn g ht 1 mpact MSPBG
jurisdictiont he agencyds a,blRedeialavarkforce managémerat gspes eelevant to

MS P B & s Brief desdciptions of some of these billpeyeided herd. n addi t i on, MS P E
Chairman and staff ageid the nominees for MSPB Chairman, Vice Chairman, and Board Member
during the nomination and hearing process.

National Defense Authorization At (NDAA) for FY 2018 (H.R. 2018 In addition to

reauthorizing the Office of Special Cou(@8IC)for a period of five yeagction 1097 of the Act
enhancewhistleblower protections foeéferal employees and expands agency responsibilities for
providing such protections. With respect to the MSPB, the Act [i286its petition MSPB to

order corredve action, including fees, costs, or damages reasonably incurred by an employee due to
an investigation of the employee by an agency, if the investigation by an agency was commenced,
expanded or extended in retaliation for a disclosure or protectgddesoribed in section

2302(b)(8) or subparagraphs (A)(i), (B), (C), or (D) of section 2302(b)(9).

5 Enacted December 12, 2017; Pub L9115
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All Circuit Review Act (H.R. 2229) ThisAct amendditle 5 of the U.S.@o provide permanent
authoity for judicial review by akk&eral circuit appellateurs of certain MSPB decisions relating to
retaliation fowhistlebloweand certain other protecting activiggroactive to November 27, 2017.

Presidential Nominees to the Merit Systems Protection Boar@n March 12, 201&e

President nominated Dennis D. Kirk to be a member and ChairM&®PBf and\ndrew F.

Maunz to be a member of the Boavdh a designation as Vice ChairtanJune 20, 2018, the
President nominated Julia A. Ktarbe a member of the BoartheTSerta Committee on

Homeland Security and Governmental Affairs conducted a confirmation hearingder all th
nominees on July 18)18No final action was taken by the Senate to confirm the nominees prior
to the adjournment of the 1l6ongresOn Januar{6, 2019, the President resubmitted these
nominations for consideration by the™C6ngressSubsequently, the nomination for Mr. Maunz
was withdrawn. On February 13, 2019, the remaining two nomindasavaby voted out of
committee foronsideration on the floor of the Senate.

Other Congressional Activity MSPB staff conductedreebriefings for congressional staff during

FY 2018.The first briefing was the annual staff briefngd he agencyds FY 2019
The second briefgy was conducted for the majority staff of the Senate Committee on Homeland
Security and Governmental Affairs regarding the MSPB Merit PrinciplegVB®)dye third
briefing was conducted for st afrégardifgMSIPhBed sHou s e
research on sexual harassnmetiite Federal workpladdSPB submitted two reports to Congress
regarding appeals for which MSPB could not issue decisions withirddnetifB8frame required

by 38 U.S.C. § 714(d).

Internal ManagementChallengesand External Factors

Det ai |l ed i nf or nestdrnaldantorsmdinteundl mavi&)énidiiadlenges can be

obtainedn the MSPB APRRPP for FY 201202. Limited information about the external factors

and internal management challenges that may a
other information contained in theport. The most significant intermahnagement challenge

affecting MSPB the lack of quorum of Board memb@xtber significant internal challenges that
could affect MSPBOs abi éothethymah aapital HC)risguescandt i t s
information technology (IT) stability, security and moderniZEti@mostritical external factors

are changes in law and jurisdiction and Governmentwide reform.

Presidential Nominations to the Board and Restoration of Board QuorunMSPB has been
without a quorum of Board members since January 8, 2017. The lack of a gymeneritad
MSPB from pdorming basic mission functiéngrimarilyissuingHQ dedgsions on PFRs and
other cases from H@ssuing final reports of merit systems stuahdpromulgating regulatians
As of the end of FY 2018, MSPB had approximately 1,830peRding at HQ plus another
several original jurisdiction cases.

The President nominated three individuals to serve as Cheliceahairman and Board member
of MSPBIn the spring of 2018. donfirmationhearing was held for these nominees in JLy 20
Thenominees were not confirmed by the full Semitetothe adjournment of the 11&ongress.
On Januar{6, 2019, the President resubmitted these nominations for consideration by the
118" CongressSubsequently, the nominationtfar ViceChairmarwas withdrawn. On

Februaryl3, 2019, the remaining two nominees faeoeably voted out of committee for

6 Enacted July 7, 2018; Pub. L-195.
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consideration on the floor of the Senate t i ng Ch a i termmexpiresRabthe lend ofs 6

February 201®©n March 1, 2019f there are mnewconfirmed Board members, MSPB will

continue operations undes COOP, andthiSPB Gener al Counsel wil |l b
acting chief executive and administrative officer.

Other Human Capital Issues.Twentyfive percent of MSPB employeeati be eligible to retire in

the next two years. This includes @&grercent oAJsandtheirmanagerén the RG/FOs and in
ORO)involved in initial appeaB@therHC issuescludethe Suprem€ourdb s r ecent deci s
Lucia v. Securities and iifjelmmisseating to the appointment of AlLded the three Executive
Orders (EOs) issued by the President on May 25, 2018, which impose new requirements on the
agency regarding revising disciplinary and performance procedures and approvifigalrioreof

In addition MSPB habkada series of Acting Directors in key leadershipinalesiing Actinghief
Information Officer CIO), Acting Clerk of the Board, Acting General CouasdlActing Budget

Of f i c e r Execii& ®BedtaProcuremset Officer, and EEO Director recently departed the
agency. The Acting ClOriswalso the Actingxecutive Directorand we have an acting EEO
Director. We were pleased to welcome a new General QoumsgéDctober 2018, and a new

Budget Officer in Janyg2019We are in the process of recruiting foewa CIO,EEO Director,

and Procurement OfficdReplacing thexXecutiveDirectorwill await the arrival of a new Chairman.

IT Infrastructure Stability and Modernization. MSPBhas improved the stabilépd viability of its

IT infrastructureMSPB alsthasmade significant progress on obtaining new core business application
to support 10@ercene-Adjudicatiorandon obtairinga secure welbased survey capability to

support merit systems studies antbousr service surveys. These initiatives will continue to require
resources and leadership commitment to ensure effective procurement and implementation.

Changes in Law,Jurisdiction, and ProcessIn addition to the NDAA for FY 2018 and the Al

Circuit Review Act (described under the section on Legislative activity), there was considerable activity
in FY 2018 implementing the NDAA for FY 20d#ich was summarized in the FY 2017 Annual

Report. Also occurring in FY 20b8t summarized in the FY 204ual Reportwas the Dr. Chris
Kirkpatrick Whistleblower Protection Act of 2017, which defined a i&PR4These laws will

|l i kely affect MSPB&s case processing by creat
MSPBFinally,he new EOsalsmay affect the MSPBOsSs case proce
prohibition on agencies entering into settlement agre¢nmerdst oer ase, remove al
from another agency any information thétout a c
empl oyeeds of fi c.ilnsatditignte thepotantimleimpact cadjudicatibptiiese

changes emphasize the importance of a strong, viable merit systems studies and OPM review prograr
to ensure the changes are implemeéntedys that ptect MSPs and prevent PPPs.

GovernmentwideReform and PotentialBudget Reductions Beyond FY 2@l Government

reform efforts continued in FY 200h March 20, 201&)e Office of Management and Budget
(OMB) publishedth®r e si dent 6 s’ ddaondugee2i @018, OMBypehiidheilering
Government Solutions ifi'@endlry: Reform Plan and Reorganization Recohimesagédionsutline
Governmentwide changes as well as specific changes ilGseeenahent organizations affecting a
variety of Government servickgny of these changes may involve workforce clandjggiget
reductionghatcould meanraincreasé appeals invoirg furloughs, reductions in force (RIFs), or
early retirements (thrgh Voluntary Early Retirement Authority (VERA) and Voluntary Separation
Incentive Payment 81P)).Legislative changes and budget reductions natffadiour adjudication

7 https://www.whitehouse.gov/wpontent/uploads/2018/03/Presidenkdanagemerhgenda.pdf
8 https://www.whitehouse.gov/wpontent/uploads/2018/06/GovenmentReforniandReorgPlan. pdf
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functions, they also emphasize the need for strong merit studies and OPMagréews o ensure
the FederaWorkforce continues to be managed under the MSPs and free from PPPs.
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CASE PROCESSING STATISTICS FOR FY 208

Summary ofCasesDecided by MSPB

SinceJanuarg, 2017 MSPBhas not had quorum, which is required to is§nal decisiosion
PFRsand other cases filed at H€Xxcept for aains takeron stay request3hereforepther than

stay requestthere are no case processing statistics for HQ

Table 1: FY 2B Summary of Cases Deciddy MSPB

Cases Decided in MSHP&gional and Field Offices

Appellate Jurisdiction:

Appeals 5,134

Addendum Casés 280

Stay Requests 33
TOTAL Cases Decided in RO/FOs 5,447

Cases Decided by Administrative Law Judges (AlQsyginal 11
Jurisdictior?

Cases Decided by the Board

Petitions for Review (PFR#ppeals

Petitions for review (PFRsAddendum Cases

Reviews of Stay Request Rulings

Requests for Stay of Board Order

Reopenings

CourtRemands

Compliance Referrals

EEOC Noenoncurrence Cases

Arbitration Cases

Subtotal- Appellate Jurisdiction

O|O|O|O0O|O0O|O|O|O|O|O

Original Jurisdictich

=
=

Interlocutory Appeals

o

TOTAL Cases Decided by the Board

11

TOTAL Decisions (Board, ALJs, RO/FOs)

5,469

to 5 U.S.C. §7701(e)(1).
2Includes 25 stay requests in whistleblower cases and 8 innfistlebbwer cases.

Against ALJs.
4Includes 1Tequests forstaysbrought by OSC

tIncludes 62 requests for attorney fees, d@ard remand cases, 1@mpliancecases, 1&ourtremand cases, 18 requests for
compensatory damages (discrimination cases only), 3 requests for consequential damages, and 2 reopenings by the Boarg

3Initial Decisions by ALJ. Case type breakdown: 1 Disciplinary Aldioch Act case, 2 Actions Against SES cases, and 8 Actior|
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Cases Processed in the Regional and Fieldffices

Table 2: Disposition of Appeals Decided in the Regional and
Field Offices, by Type of Case

Type of Case # # % # % # % # %

Adverse Action by Agency 2267 | 1073 | 47.33| 1,194 | 52.67 681 | 57.04 513 | 42.96
Termination of Probationers 416 390 | 93.75 26| 6.25 24| 9231 2 7.69
Reduction in Force 17 10 | 58.82 7| 4118 3| 4286 4| 5714
Performance 142 46 | 32.39 96 | 67.61 61| 63.54 35| 36.46
ég‘;ﬁgé?:;iéz\(g (,%f 41 31| 75.61 10 | 24.39 6| 60.00 4| 40.00
Suitability 65 31| 47.69 34| 5231 26 | 76.47 8| 2353
CSRS Retirement: Legal 250 133 | 53.20 117 | 46.80 10| 855 107 | 91.45
CSRS Retirement: Disabilit 5 2| 40.00 3| 60.00 0 0.00 3 | 100.00
g\?eﬁsasritgr?tment 52 28| 53.85 24 | 46.15 14| 58.33 10 | 41.67
FERS Retirement: Leyal 162 103 | 63.58 59 | 36.42 4| 678 55| 93.22
FERS Retirement: Disability 60 42| 70.00 18 | 30.00 0| 0.00 18 | 100.00
(F)\E/eRri;?;i;irtnent: 276 132 | 47.83 144 | 52.17 90| 62.50 54 | 37.50
FERCCA 11 5| 4545 6| 5455 0| 0.00 6 | 100.00
Individual Right of Action 507 337 | 66.47 170 | 3353 69 | 40.59 101 | 59.41
USERRA 133 70| 52.63 63| 47.37 44 | 69.84 19| 30.16
VEOA 92 38| 41.30 54| 58.70 4| 741 50 | 92.59
Other 638 606 | 94.98 32| 502 22| 68.75 10| 31.25
Total 5134 | 3,077| 59.93| 2057 | 40.07| 1,058| 51.43 999 | 4857

1Percent Dismissed and Not Dismissed are of the number Decided.

2Percent Settled and Adjudicated are of the number Not Dismissed.

3ALOC means an employee is effectively performing the duties and responsibilities of his or her gslsjgmeich warrants advancing the
SYLX 288804 NI GS 2F Lh & 2 GKS ySEG KAIKSNI aGSLI |G GteSALANIhGS
the agency may deny his or her withgmade increase (WIGI).

4Civil Service Retiment System (CSRS); Federal Employees Retirement System (FERS); Federal Erroneous Retirement Coverage Cqg
(FERCCA).

5 h (i Kafpldis include Restoration to Duty (65), Miscellaneous (519), and additional types such as ReemploymentrRpitjiycit
Practices, and others.
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Figure 3.1Type of Appeals Decided in the Regional and Fieldde#f
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Figure 3.2Dispositionsof Initial Appeals Not Dismissed
by Regional/Field Offices

H Mitigated (17)1% m Other (14)1%

H Action or Decision
Overturned or

Corrective Action

Ordered (137y%

. - m Appeal Settled (1059
W Action or Decision 51%

Upheld or Left
Undisturbed (831)

40%

Total Number of Appeals th&t/ere Not Dismissed2,057

Figure 3.3Dispositionsof Initial Appeals Not Dismissed or Settled
by Regional/Field Office

4 )

|| Mitigated (17)2% B Other (14)1%

W Action or Decision
Overturned or
Corrective Actio
Ordered (13714%

B Action or Decision
Upheld or Left
Undisturbed (831)
83%

Based o999 Appeals Adjudicated on the Merits
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Table 3: Disposition of Appeals by Agency

Decldead D, ecl ot D ed eck Adjudicatea
Agency # # % # % # % # %
Department of Veterans Affair 1,080 632 58.5 448 41.5| 229 51.1 219 48.9
Office of Personnel 843| 457| 542| 38| 458| 137| 355| 249| 645
Management
United States Postal Service 464 303 65.3 161 34.7 97 60.2 64 39.8
Department of the Army 451 283 62.7 168 37.3 98 58.3 70 41.7
Department of Homeland 339| 197| 81| 142| 419| 71| s00| 71| 500
Security
Department of the Navy 339 210 61.9 129 38.1 72 55.8 57 44.2
Department of Defense 250 155 62.0 95 38.0 47 49.5 48 50.5
Department of Justice 197 117 59.4 80 40.6 49 61.3 31 38.8
Department of the Air Force 185 110 59.5 75 40.5 46 61.3 29 38.7
Department of the Treasury 141 89 63.1 52 36.9 30 57.7 22 42.3
Department of Agriculture 127 62 48.8 65 51.2 42 64.6 23 35.4
Department of the Interior 113 75 66.4 38 33.6 22 57.9 16 42.1
Department of Transportation 90 59 65.6 31 34.4 12 38.7 19 61.3
PEETIMESOl|ntE I e 85| 61| 718| 24| 282| 17| 708 7| 202
Human Services
Social Security Administration 76 46 60.5 30 39.5 14 46.7 16 53.3
Department of Commerce 66 41 62.1 25 37.9 11 44.0 14 56.0
Department of Housing and 32| 24| 750 8| 250| 3 375 5| 625
Urban Development
CETE) e 28| 18| e43| 10| 357| 6| 00| 4| 400
Administration
Department of Labor 23 18 78.3 5 21.7 80.0 20.0
Department of Energy 21 8 38.1 13 61.9 69.2 4 30.8
Environmental Protection 20 13 65.0 7 350 4 571 3 429
Agency
National Aeronatics and 18| 12| 667 6| 333| 4| 667 2| 333
Space Admistration
Smithsonian Institution 17 7 41.2 10 58.8 10 100.0 0 0.0
Department of State 16 13 81.3 3 18.8 2 66.7 33.3
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Table 3: Disposition of Appeals by Agency (Cont.)

Agency % % % # %
Small Business Administration 14 64.3 35.7 40.0 3 60.0
Tennessee Valley Authority 12 58.3 41.7 60.0 2 40.0
Securities and Exchange 10 60.0 40.0 250 3| 750
Commission

Government Publishin@ffice 9 33.3 66.7 50.0 3 50.0
Equal Employment 7 42.9 57.1 00| 4| 1000
Opportunity Commission

Federal [?eposn Insurance 7 429 571 00 2 00
Corporation

Exportimport Bank of the

United States 6 50.0 50.0 100.0 0 0.0
Department of Education 5 40.0 60.0 33.3 2 66.7
Federal Housing Finance 4 100.0 00 00 0 00
Age